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accordance with the procedures of the
Office;

(5) For purposes of paragraphs (b)(1)
paragraph (3) of this section, if a
resident is unable to communicate his
or her informed consent, or perspectivo
on the extent to which the matter has
been satisfactorily resolved, the
Ombudsman or ropresentative of the
Office may rely on the communication
of informed consent and/or perspective
regarding the resolution of the
complaint of a resident representative so
long as the Ombudsman or
representative of the Office has no
reasonable cause to believe that the
resident representative is not acting in
the best interests of the resident.

(6) For purposes of paragraphs (b)(1)
through (3) of this section, the
procedures for disclosure, as required
by §1327.11(e)(3), shall provide that the
Ombudsman or representative of the
Office may refer the matter and disclose
resident-identifying information to the
appropriate agency or agencies for
rpgulatory oversight; protective services;
access to administrative, legal, or other
remedies; and/or law enforcement
action in the following circumstances:

(i) The resident is unable to
communicate informed consent to the
Ombudsman or representative of the
Office;

(ii) The resident has no resident
representative;

iti) The Ombudsman or
representative of the Office has
reasonable cause to believe that an
actlon, inaction or decision may
adversely affect the health, safety,
wellare, or rights of the resident;

{(iv) The Ombudsman or
representative of the Office has no
evidence indicating that the resident
would not wish a referral to be made;

(v) The Ombudsman or representative
of the Office has reasonable ceuse to
believe that it is in the best interest of
the resident to make a referral; and

(vi) The representative of the Office
obtains the approval of the Ombudsman
or otherwise follows the policies and
procedures of the Office described in
paragraph (b){9) of this section,

(7) For purposes of pavagraphs (b)(1)
through (3) o[’ this section, the
procedures for disclosure, as required
by § 1327.11(e)(3), shall provide that,
the Ombudsman or representative of the
Office may refer the matter and disclose
resident-identifying information to the
appropriate agency or agencies for
regulatory oversight; protective services;
access to administrative, legal, or othor
remedies; and/or law enforcemont
action in the [ollowing circumstances:

(i) The resident is unable to
communicate informed consent to the

Ombudsmen or representative of the
Office and has no resident
ropresentative, or tho Ombudsman or
representative of the Office has
reasonable cause to believe that the
resident representative has taken an
action, inaction or decision that may
adversely affect the heulth, safety,
welfare, or rights of the residant;

(ii) The Ombudsman or representative
of the Office has no evidence indicating
that the residont would not wish a
referral to be made;

(iii) The Ombudsman or
representative of the Office has
reasonable cause to believe that it is in
the best interest of the resident to make
a referral; and

(iv) The representative of the
Ombudsman obtains the approval of the
Ombudsman.

(8) The procedures for disclosure, as
required by § 1327.11(e)(3), shall
provide that, if the Ombudsman or
representative of the Office personally
wilnesses suspected abuse, gross
neglect, or exploitation of a resident, the
Ombudsman or representative of the
Offlce shall seek communication of
informed consent from such resident to
disclose resident-identifying
information to appropriate agencies;

(i) Whore such resident is able to
communicate informed consent, or has
a resident representative ayvailable to
provide informed consent, the
Ombudsman or representative of the
Office shall follow the direction of the
resident or resident represontative as set
forth paragraphs (b)(1) through (3) of
this section; and

(i1) Where the resident is unable to
communicate informed consent, and has
no resident representative available to
provide informed consent, the
Ombudsman or representative of the
Office shall open a case with the
Ombudsman or representative of the
Office as the complainant, follow the
Ombudsman program'’s complaint
resolution procedures, and shall refer
the matter and disclose identifying
information of the resident to the
management of the facility in which the
resident resides and/or to the
appropriate agency or agencies for
substantiation of abuse, gross neglect or
exploitation in the following
circumstances:

(A) The Ombudsman or representative
af the Office has no evidence indicating
that the resident would not wish a
referral to be made;

(B) The Ombudsman or representative
of the Office has reasonable cause to
believe that disclosure would be in the
best interest of the resident; and

(C) The representative of the Office
obtains the approval of the Ombudsman

or otherwise follows the policies and
procedures of the Office described in
pa'mgraph {h)(9) of this section.

(i11) In addition, the Ombudsman or
representative of the Office, following
the policies and proceduroes of the Office
described in paragraph (b)(9) of this
section, may report the suspected abuse,
gross neglect, or exploitation lo other
appropriate agencies for regulatory
oversight; protective services; access to
administrative, legal, or other remodies;
and/or law enforcement action.

(9) Prior to disclosing resident-
identifying information pursuant to
paragraph (b)(6) or (8) of this section, a
representative of the Office must obtain
approval by the Ombudsman or,
alternatively, follow policies and
procedures of the Office which provide
for such disclosure.

(i) Where the policies and procedures
require Ombudsman approval, theﬁ
shall include a time frame in which the
Ombudsman is required to
communicale appraval or disapproval
in order to assure that the representative
of the Office has the ability to promptly
take actions to protect the health, safety,
welfare or rights of residents,

(ii) Where the policies and procedures
do nol require Ombudsman approval
prior to disclosure, they shall reguire
that the representative of the Office
promptly notify the Ombudsman of any
disalosure of resident-identifying
information under the circumstances set
forth in paragraph (b)(6) or (8) of this
section.

(i) Disclosure of resident-identifying
information under paragraph (b)(7) of
this section shall require Ombudsman
approval,

§1327.21 Conflicts of Interest.

The State agency and the Ombudsman
shall consider both the organizational
and individual conflicts of interest that
may impact the elfectiveness and
credibility of the work of the Office. In
s0 doing, both the State agency and the
Ombudsman shall be responsible to
identify actual and potential conflicts
and, whore a conflict has been
identified, to remove or remedy such
conflict as set forth in paragraphs (b)
and (d) of this section,

(a) Identification of organizational
conflicts. In identifying conflicts of
interest pursuant to section 712(f) of the
Act, the Stato agency and the
Ombudsman shall consider the
organizational conflicts that may impact
the effectivenoss and credibility of the
work of the Office. Organizational
conflicts of interest include, but are not
limited to, placement of the Office, or
raquiring that an Ombudsman or
reprosentutive of the Office perform
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c}(l)nﬂicting activities, in an organization
that:

(1) Is responsible for licensing,
surveying, or certifying long-term care
facilities;

(2) Is an association (or an affiliate of
such an association) of long-term care
facilities, or of any other residential
facilities for older individuals or
individuals with disabilities;

(3) Has any ownership or investment
interest (represented by equily, debt, or
other financial relationship) in, or
receives grants or donations from, a
long-term care facility;

(4) Has governing board members
with any ownership, investment or
employment interest in long-term care
facilities;

(5) Provides long-term caro to
residents of long-term care facilities,
including the provision of personnel for
long-term care facilities or the operation
of programs which control access lo or
serviaes for long-lerm cara facilities;

(6) Provides long-lerm care
coordination or case management for
residents of laong-term care facilities;

(7) Sets reimbursement rates for long-
term care [acilities;

(8) Provides adult protective services;

(9) 1s responsible for eligibility
determinations regarding Medicaid or
other public benefits for residents of
long-term care facilitios;

(10) Conducts preadmission screening
for long-term care facility placements;

(11) Makos decisions regarding
admission or discharge of individuals to
or from long-term care facilities; or

(12) Provides guardiansghip,
conservatorship or other fiduciary or
surrogate decision-making services for
rosidents of long-term care facilities.

(b) Removing or remedying
organizational conflicis, The State
agency and the Ombudsman shall
identify and take steps to remove or
remedy conflicts of interest between the
Oftice and the State agency or other
agency carrying out the Ombudsman
program.

(Jg] The Ombudsman shall identify
organizational conflicts of interest in the
Ombudsman program and describe
steps taken to remove or remedy
conflicts within the annual report
submitted to the Assistant Secretary
through the National Ombudsmean
Reporting System,

2) Whare the Office is located within
or otherwise organizationally attached
to the State agency, the State agency
shall:

(i) Take reasonable steps to avoid
internal conflicts of interest;

(ii) Establish a process for review and
identification of internal conflicts;

(iii) Take steps to remove or remedy
conflicts;

(iv) Ensure that no individual, or
member of the immediate family of an
individual, involved in the designating,
appointing, otherwise selecting or
terminating the Ombudsman is subject
to a conflict of interest; and

(v) Assure that the Ombudsman has
disclosed such conflicts and described
steps taken to remove or remedy
conflicts within the annual report
submitted to the Assistant Secretary
through the National Ombudsman
Reporting System,

3) Whore a Stale agency is unable to
adequately réemove or remedy a conflict,
it shall carry out the Ombudsman
program by contract or other
arrangement with a public agency or
nonprofit private organization, pursuant
to section 712(a)(4) of the Act. The State
agency may not enter into a contract or
other arrangement to carry out the
Ombudsman program if the other entity,
and may not operate the Office directly
if it:

(i) Is responsible for licensing,
surveying, or certifying long-term care
facilities;

(i1) Ts an association {or an affiliate of
such an association) of long-term care
facilities, or of any other residential
facilities for older individuals or
individuals with disebilities; or

(ii1) Has any ownership, operational,
or investment interest (represented by
equity, debt, or other financial
relationship) in a long-torm care [acility.

(4) Where the State ngency carries out
the Ombudsman program by conlract or
other arrangement with a public agency
or nonprofit private organization,
pursusnt to section 712(a)(4) of the Act,
the Stale agency shall:

(i) Prior to contracting or making
another arrangement, take reasonable
steqs to avoid conflicts of interest in
such agency or organization which is lo
carry out the Ombudsman program and
to avoid conflicts of interest in the State
agency’s oversight of tho contract or
arrangement;

(i1) Estublish a process for periodic
review and identification of conflicts;

(iii) Establish criteria for approval of
steps taken by the agency or
organization to remedy or remove
conflicts;

(iv) Require that such agency or
organizalion have a process in place to:
A) Tako reanonah!u sleps to avoid

conflicts of interest, and

(B) Disclose identified conflicts and
steps taken to remove or remedy
conflicts to the State agency for review
and approval.

(5) Where an agency or organization
carrying out the Ombudsman program
by contract or other arrangement
develops a conllict and is unable to

adequately remove or remedy a conflict,
the State agency shall either operate the
Ombudsman program directly or by
contract or other arrangement with
another public agency or nonprofit
private organization, The State agency
shall not enter into such contract or
other arrangement with an agency or
organization which is respansible for
licensing or certifying long-term care
facilities in the state or is an association
(or affiliate of such an association) of
long-term care facilities.

(6) Where local Ombudsman entities
provide Ombudsman services, the
Ombudsman shall:

(i) Prior to designating or renewing
designation, take reasonable steps to
avoid conflicts of interest in any agency
which may host a local Ombudsman
entity.

(i) Establish a process for periodic
review and identification of conflicts of
interest with the local Ombudsman
entity in any agencies hosting a local
Ombudsman entity,

(iif) Require that such agencies
disclose identified conflicts of interest
with the local Ombudsman entity and
steps taksn to remove or remedy
conflicts within such agency to the
Ombudsman,

(iv) Establish criteria for approval of
steps taken to remady or remove
conflicts in such agencies, and

(v) Establish a process for review of
and criteria for approval of plans to
remove or remedy conflicts with the
local Ombudsman entity in such
agencies.

(7) Failure of an agency hosting a
local Ombudsman entity to disclose a
conflict to the Office or inability to
adequatoly remove or remedy a conflict
shall constitute grounds for refusal,
guspension or removal of designation of
the local Ombudsman entity by the
Ombudsman.

(c) Identifying individual conflicts of
interest. (1) In identifying conflicts of
interest pursuant to section 712(f) of the
Act, the State agency and the
Ombudsman shall consider individual
conflicts that may impact the
effectiveness and credibility of the work
of the Office.

(2) Individual conflicts of interest for
an Ombudsman, representatives of the
Office, and members of their immediate
family include, but are not limited to:

(i) Direct involvement in the licensing
or certification of a long-term care
facility;

(i) Ownership, operational, or
investment interest (represented by
equity, debt, or other financial
rolationship) in an exisling or proposed
long-term care facility;
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(1il) Employment of an individual by,
or participation in the management of,
a long-term care facility in the service
area or by the owner or operator of any
long-term care facility in the service
area;

(iv) Receipt of, or right to receive,
directly or indirectly, remuneration (in
cash or in kind) under a compensation
arrangement with an owner or operator
of a lang-term care facility;

(v) Accepting gifts or gratuities of
significant value from a long-term care
facility or its management, a resident or
a resident representativo of a long-term
care facility in which the Ombudsman
or reprosontative of the Office provides
services (except where Lhere is a
personal relationship with a resident or
resident representative which is
separate from the individual's role as
Ombudsman or representative of the
Office);

(vi) Accepting money or any other
consideration from anyone other than
the Office, or an entity approved by the
Ombudsman, for the performance of an
act in the regular course of the duties of
the Ombudsman or the representatives
of the Office without Ombudsman
approval;

Evii) Serving as guardian, conservator
or in another fiduciary or surrogate
decision-making capacity for a resident
of a long-term care facility in which the
Ombudsman or representative of the
Office provides services; and

(viii) Serving residents of a facility in
which an immediate family member
resides,

(d) Removing or remedying individual
conflicts. (1) The State agency or
Ombudsman shall develop and
implement policies and procedures,
pursuant to § 1327.11(e)(4), to ensure
that no Ombudsman or representatives
of the Office are required or permitted

to hold positions or perform duties that
would constitute a conflict of interest as
set forth in § 1327.21(c). This rule does
not prohibit a State agency or
Ombudsman from having policies or
procedures that exceed these
requirements,

2) When considering the employment
or appointment of en individual as the
Ombudsman or ag a representative of
the Office, the State agency or other
employing or appointing entity shall;

(S Tynkegream}:!nhla .‘lltl!g]‘lﬁ o g\mld
employing or appointing an individual
who has an unremedied conflict of
interest or who has a member of the
immediate family with an unremedied
conflict of intorest;

(ii) Take reasonable steps to avoid
assigning an individual to perform
duties which would constitute an
unremodied conflict of interest;

(iii) Establish a process for periodic
review and identification of conflicts of
the Ombudsman and representatives of
the Office, and

(iv) Take steps Lo remove or remedy
conflicts.

(3) In no circumstance shall the
entity, which appoints or employs the
Ombudsman, appoint or employ an
individual as the Ombudsman who:

(i) Has direct involvement in the
licensing or certification of a long-term
caro facility;

(ii) Has an ownership or investment
interest (representad by equity, debt, or
ather financial relationship) in a long-
term care facility, Divestment within a
reasonable period may be considered an
adequam remeady to this conflict;

(iii) Has beon employed by or
participating in the management of a
long-term care facility within the
previous twelve months,

(iv) Receives, or has the right to
receive, directly or indirectly,

remuneration (in cash or in kind) under
a compensation arrangement with an
owner or operator of a long-term care
facility.

(4) In no circumstance shall the State
agency, other agency which carries out
the Office, or an agency hosting a local
Ombudsman entity appoint or employ
an individual, nor shall the
Ombudsman designate an individual, as
a representative of the Office who:

(i) Has direct involvement in the
licensing or certification of a long-term
care facility;

(i1) Has an ownership or investmaent
interest (represented by equily, debt, or
other financial relationship) in a long-
term care facility. Divestment within a
reasonable period may be considered an
adequate remedy to this conflict;

(iii) Receives, directly or indirectly,
remuneralion (in cash or in kind) under
a compensalion arrangement with an
owner or operator of a long-term care
facility; or

(iv) Is employed by, or participating
in the management of, a long-term care
facility.

(A) An agency which appoints or
employs representatives of the Office
shall make efforts to avoid appointing or
employing an individusl as a
representative of the Office who has
been employed by or participating in
the management of a long-term care
facility within the previous twelve
months.

(B) Where such individual is
appointed or employod, the agency shall
take steps to remedy the conflict,

Subpart B—[Reserved]
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